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CENTRE FOR ENVIRONMENTAL RIGHTS’ (“CER”) BASELINE ASSESSMENT OF 

CORPORATE ENVIRONMENTAL COMPLIANCE.  

 

 
Your letter dated the 21

st
 of July 2015 refers. 

ArcelorMittal South Africa Ltd (“AMSA”) is indeed committed to environmental excellence and this includes 

compliance with all laws and being transparent so that there is appropriate and effective disclosure to all 

stakeholders.  

The initiative of the CER can play a meaningful role in terms of pointing out shortcomings and thereby 

contribute to better performance and compliance generally. AMSA would like to thank the CER for the 

opportunity provided to respond to the Baseline Assessment (“BA”) conducted by the CER as referred to in 

the aforementioned letter.   

AMSA acknowledges that despite its best efforts there have been certain challenges that the company had 

to deal with and address these challenges with the relevant authorities on a continuous basis. AMSA 

remains committed to improving its environmental performance and will continue to focus on its 

environmental impact as a priority.  

The BA is to a large extent based on findings contained in several of the National Environmental 

Compliance and Enforcement Reports (“NECERs”) issued by the Department of Environmental Affairs  

(“DEA”) combined with concerns raised by AMSA as part of the company’s Integrated Annual Reports / 

Sustainability Reports (“the Reports”)  referred to as part of the BA on pages 13 - 18. Although the Reports 

refer to the activities conducted by the Environmental Management Inspectorate (“EMI”) and environmental 

related concerns in general as experienced by the company, it was never the intention of AMSA to deal 

with all the findings as contained in the NECERs in detail as part of the Reports. In any event, further 

deliberations have taken place with the relevant authorities in this regard as outlined in the paragraph 

below.  It should also be noted that the most pertinent compliance concerns, whether identified by the EMI 

or not, are highlighted in our Reports together with the necessary corrective actions.    

It should be understood that the findings made by the DEA and other relevant government departments as 

part of the NECERs are based on the relevant government departments’ own interpretations and opinions 
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of the relevant legislation, which was never confirmed by an independent third party as part of subsequent 

legal processes. AMSA does not necessarily agree with the relevant departments’ interpretations and 

opinions and in instances where the company is not in agreement with the findings, AMSA’s opinion and 

interpretations have already been dealt with as part of the responses submitted to the relevant government 

departments where required. Therefore, any findings pertaining to unlawful activities remain in dispute and 

AMSA is of the opinion that the company does not conduct any unlawful activities at any of the company’s 

plants as referred to as part of the NECERs. Compliance with conditions contained in the various 

authorisations issued to the company does however remain a challenge and there are some compliance 

issues pertaining to authorizations that AMSA needs to overcome. In order to achieve consistent 

compliance with the relevant authorisations, AMSA remains in close communication with the relevant 

government departments and utilizes the relevant public forums as provided for in terms of the relevant 

legislation to address compliance challenges directly with stakeholders combined with the planned 

corrective measures to ensure future compliance.     

With specific reference to disputed findings made by the DEA regarding unauthorised activities and without 

commenting in detail on all the disputed findings as part of the BA, AMSA would like to deal as follows with 

some of the disputed findings, particularly referenced in the CER’s letter on page 2, paragraph 7, as some 

of these arguments will be repetitive throughout findings made by the DEA regarding unauthorised 

activities being conducted at the company throughout South Africa: 

Most disputed findings pertaining to unlawful activities / sites refer to disposal sites that operate without 

section 20 ECA permits and other waste related activities that operate without the necessary 

authorisations. In this regard, AMSA would like to refer the CER to the following findings made by DEA 

regarding the ArcelorMittal South Africa Ltd: Vereeniging Works (“Vereeniging Works”) operations, as 

particularly referenced to in paragraph 7 of the CER’s letter mentioned above: 

 

1. Vaal Disposal Site  

A finding was made by DEA that the Vaal disposal site operated by Vereeniging Works is 

 operating without a section 20 ECA permit. AMSA’s response to DEA in this regard can be 

 summarized as follows: 

A legal opinion was obtained from Advocate W Trengove, SC of which the content and conclusion 

 can be summarized as follows: 

●  The Vaal disposal site has been operated by Vereeniging Works since the mid-sixties. The 

Vaal disposal site was used for the disposal of primarily primary and secondary  steel 

making slags.  

●  ECA came into operation on 9 June 1989. For the purpose of understanding the 

legislature’s intention at the time ECA was introduced, point of departure must be the 

original version of the Act as it stood in 1989. As part of the original version of ECA, the 

following definitions are of significance:  
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●●   Section 1 defined a disposal site as “a site used for the accumulation of waste  

  with the purpose of disposing or treatment of such waste”; 

●●  Waste was defined as “any matter…. originating from any residential, commercial 

  or industrial area or agricultural area identified by the Minister as an undesirable or 

  superfluous by-product, emission, residue or remainder of any process or activity”; 

●●  Section 20(1) at the time prohibited the establishment, provision or operation of 

 waste  disposal sites without a permit by stating the following: “No person shall 

 establish, provide or operate any disposal site without a permit issued by the 

 Minister of Water Affairs and subject to the conditions contained in such a permit”; 

●   Section 20 of ECA came into effect on the 24
th
 of August 1990, being the date on which 

the Minister identified certain matter as “waste”, to be included as part of the definition of 

“waste” and in turn to be applied to the definition of a “disposal site”, referring to the 

definition of “waste”. 

●   The question that arises is whether the prohibition that came into effect on the 24
th
 of 

August 1990, applied to all disposal sites that existed at that date, or whether it only 

applied to disposal sites established thereafter. Section 20 provided that no person may 

“establish, provide or operate” a disposal site. The use of the word “establish” clearly 

showed that the prohibition applied to future sites established after the ECA came into 

effect but the question is whether the section only prohibited the “provision and operation” 

of future sites, or whether it also prohibited the continued provision and operation of 

existing sites. 

●   AMSA is of the opinion (of which opinion was subsequently confirmed by the written 

opinion obtained from Advocate Wim Trengove, SC) that Section 20 only applied to 

disposal sites established after the 24
th
 of August 1990, due to the following reasons: 

●●  Although the language of the prohibition is wide enough to apply to existing 

disposal sites, AMSA is of the opinion that the legislature did not intend to apply 

the prohibition to existing disposal sites; 

●●  If the prohibition applied to existing sites, it would have had the effect of closing 

down all disposal sites overnight. The identification by the Minister of what 

amounted to “waste” was extremely wide. It included “any matter …. which – 

(a)   is discarded by any person; or 

(b)  is accumulated and stored by any person with the purpose of eventually  

  discarding it with or without prior treatment connected with the discarding 

  thereof; or 

(c)  is stored by any person with the purpose of recycling, re-using or 

extracting a usable product from such matter, excluding (certain very 

limited categories of disposal sites)”; 
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A very wide category of sites would accordingly have been obliged to close down 

 until they had obtained a permit to operate lawfully since ECA did not authorise 

 the continued provision or operation of disposal sites while a permit application 

 was processed or until such permit was granted or refused. 

●  It is unlikely that the legislature intended such an unreasonable outcome and AMSA is of 

 the opinion that the legislature intended that only disposal sites established, provided and 

 operated after ECA had come into effect would be affected by the prohibition. This is 

 supported by three presumptions of statutory interpretation and by the National 

 Environmental Management: Waste Act, Act 59 of 2008 (“NEMWA”) which repealed ECA 

 and clarified the meaning of section 20 of ECA, clearly in line with AMSA’s opinion: 

●●  Presumption 1 - The legislature does not intend anomalous results.  

   Applying the prohibition to pre-existing sites would have had the effect that all  

   disposal sites in the country would have had to close down overnight, without  

   warning. This would have had a far-reaching impact that could have brought  

   industry to a standstill. 

●●  Presumption 2 – Statutes that encroach upon existing rights are to   

  be constructed strictly.  

Where possible, they must be interpreted so as to respect existing rights  unless 

 the infringement is provided for expressly in the statute. Therefore, the owners 

 who had already exercised that freedom (i.e. establishing disposal sites prior to 

 the coming into effect of section 20 of ECA) had  acquired vested rights to 

 do so and that the legislature must be presumed not to have intended to  deprive 

 them of those vested rights, especially in the absence of any express 

 provision(s) in this respect. 

●●  Presumption 3 – Criminal provisions are to be interpreted restrictively. It 

means that where a penal provision is open to more than one interpretation, 

the narrower interpretation should generally be preferred.   

Where there is a reasonable interpretation that will avoid penalty, and where 

 the circumstances justify the application of the presumption, a strict 

 interpretation of such penal provision should apply. If section 20 of ECA were 

 interpreted as such as to apply to pre-existing sites as well, all disposal sites 

 would have been rendered unlawful and subject to criminal sanction at the 

 date the prohibition came into effect, until such time as permit applications in 

 respect of those sites were successful. Taking into consideration the wide 

 definition of “waste” (including a very wide range of materials as waste) and 

 the amount of waste disposal sites which would  have been the subject of these 

 provisions, the amount of applications would be quite significant, having the 

 implication that all pending applications  may have taken a significant amount of 

 time to finalise by the relevant authority. 
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●●  Repeal of ECA 

Section 20 of ECA was repealed by NEMWA and provided for a new “waste 

management licence” regime instead of a “section 20 ECA permit” regime. 

NEMWA provides for a transition from the ECA regime to the NEMWA regime in 

terms of sections 81 and 80(4). Section 80(4) reinforces AMSA’s  interpretation of 

section 20 of ECA, according to AMSA. In terms  of section 80(4), if a disposal site 

was established before ECA came into effect and is operational on the date 

NEMWA came into effect, then the person operating the site on the day the 

NEMWA took effect, may lawfully continue to do so until called upon by the 

Minister, by notice in the Gazette, to apply for a new waste management licence. 

Section 80(4) accordingly recognises, by implication that waste disposal sites 

established before ECA came into effect, could operate lawfully under ECA 

despite the fact that they did not do so under a  permit issued in terms of section 

20 of ECA.  

●  From the above it is therefore clear, in AMSA’s opinion, that the Vaal disposal site was 

 operated lawfully. The aforementioned legal principles (confirmed by Advocate Wim 

 Trengove, SC)  were also confirmed in the subsequent case of Anthony Terence  Sayers v 

 The Minister of Local Government, Environmental Affairs and Development Planning 

 (unreported case, case number  7860/2010), with specific reference to paragraphs 18-26. 

 A copy of this case is also attached hereto marked as Annexure “A” for ease of reference.

  

2.  Slag Handling Area (“Hecketts Site”) 

A finding was made by DEA that the slag handling area at Vereeniging Works is operating without 

a section 20 ECA permit. AMSA’s response to DEA in this regard can be  summarized as follows: 

●    In this regard it is important to distinguish between two time periods: 

POST 2
ND

 OF MARCH 1998 

The slag handling area commenced prior to the coming into effect of “activity 8” as contained in the 

regulations: “The identification under section 21 of activities which may  have a substantial 

detrimental effect on the environment” as promulgated in terms of Government Gazette No. 18261, 

Government Notice R. 1182 dated the 5
th
 of September  1997 (“The Regulations”). The earliest 

date in terms whereof activity 8 could have commenced in terms of the Regulations is the 2
nd

 of 

March 1998. Since the activity commenced prior to the 2
nd

 of March 1998 and in the absence of 

retrospective application, no authorisation was required. In this regard it is important to take note of 

the Amendment Notice published in terms of Government Gazette Number 18362, Notice Number 

1355,  dated 17 October 1997, in terms whereof the application of the Regulations is explained:  

“Provided that this Notice is not applicable to an activity that was  commenced with before the date 

of commencement fixed in respect of that activity as indicated in the said  Schedule.” 



 

6 

 

PRE THE 2
ND

 OF MARCH 1998 

Due to the fact that the activity commenced prior to 1998, it is also important to look at the 

contents of section 20 of ECA at the time when the activity commenced, since ECA was  already 

in effect at the time. Firstly, AMSA is of the opinion that the slag handling area  does not fall 

within the ambit of a “disposal site” as defined in terms of ECA and that  storage areas are not 

included as part of the definition of “disposal sites”.  

 

●  AMSA is therefore of the opinion that (at the time of commencement of the activity), no 

authorisation was required in terms of ECA.  As a result, due to  transitional arrangements 

that followed in subsequent legislation, the site is currently being operated lawfully.  

 

A similar finding was made in terms of the National Environmental Management: Waste 

 Act, 59 of 2008 (“NEM: WA”), i.e. that the slag handling area requires a waste 

 management licence:  

●   As referenced above, AMSA is of the opinion that the slag handling area is currently being 

conducted lawfully. At the time of commencement of the activity, no authorisation was 

required in terms of ECA and the relevant regulations, due to the fact that the storage area 

cannot be classified as a “disposal site” in terms of ECA; 

●  Subsequent legislation did not provide for transitional arrangements in terms whereof a 

lawful activity had to commence with an authorisation process in terms of subsequent 

legislation and as a result, AMSA is currently operating the activity lawfully.  

●  Without going into the detail of the history of all the applicable transitional arrangements in 

terms of the relevant pieces of legislation at this time, it is important to take cognisance of 

the last relevant transitional arrangement in sequence in terms of the National 

Environmental Management: Waste Act, 59 of 2008 (“NEM:WA”), specified as part of the 

“List of waste management activities that have, or are likely to have, a detrimental effect 

on the environment”, published under Government Notice 921 in Government Gazette 

37083 of 29 November 2013 and amended by Government Notice 332, in Government 

Gazette 37604 of 2 May 2014: 

“7. (1) A person who lawfully conducts a waste management activity listed in this Schedule 

on the date of coming into effect of this Notice may continue with the  waste 

management activity until such time that the Minister by notice in a Gazette  calls 

upon such a person to apply for a waste management licence.”. 

As a result, AMSA is of the opinion that the operation of the site is currently being conducted 

lawfully. 
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Scrap Metal Storage Area 

A finding was made by the DEA that the scrap metal storage area at Vereeniging Works is 

operating without a section 20 ECA permit. AMSA’s opinion in this regard can be summarized as 

follows: 

●   Firstly, the site came into operation before the commencement of ECA on the 24
th
 of 

August 1990 and as a result, ECA is not applicable to the site due to the fact that ECA did 

not make any provision for transitional arrangements for disposal sites being “established”, 

“provided for” or “operated” before the commenced of ECA; 

●  Secondly, AMSA does not regard the scrap stored at the particular area as “waste” as  

  defined in terms of ECA. The definition of waste as promulgated in GNR 1986 of 24  

  August 1990 reads as follows: 

   “an undesirable or superfluous by-product, emission, residue or remainder of any process 

  or activity, any matter, gaseous, liquid or solid or any combination thereof, which:- 

(a) Is discarded by any person; or 

(b) Is accumulated and stored by any person with the purpose of eventually 

discarding it with or without prior treatment connected with the discarding thereof; 

or 

(c) Is stored by any person with the purpose of recycling, re-using or extracting a 

usable product from such matter” (with certain exclusions included).  

 

AMSA is of the opinion that the scrap received at the storage area does not fall within the 

 ambit of the first part of the definition due to the fact that it cannot be regarded as an 

 undesirable or superfluous by-product due to the fact that the material is  utilised as a raw 

 material at the plant. Furthermore, the material that Vereeniging Works receives at the 

 plant has already been processed and bought from suppliers as a raw material and is 

 therefore excluded by the second part of the definition of waste; 

●  Thirdly, section 20 of ECA is only applicable to “disposal sites” as defined in terms of ECA 

  and storage areas are not included. In this regard it is important to take cognisance of the 

  following aspects:  

●●  In terms of section 1 of ECA, a “disposal site” means a site used for the   

  accumulation of waste with the purpose of disposing or treatment of such waste; 

●●  The words “disposal”, “disposing of” and “treatment” are not defined in terms of 

 ECA. The dictionary meaning of the words can be summarised as follows: 

   “Disposal – the action of disposing of, settling, or definitely dealing with, alienation, 

   making over, or parting with, by the sale or the like” 

   “ Dispose of – to make a disposition, ordering, or arrangement of, …to get rid of, to 

   get done with, settle, furnish ….to make over or part with by way of sale, bargain, 

   sell.”. 
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●●  AMSA is of the opinion that, giving the words “disposing of such  waste” their  

  ordinary meaning, they mean an act involving some measure of  permanence  

  whilst the words “disposal site”, read in the context of waste disposal, mean the  

  ultimate destination of such waste; 

●●  The dictionary meaning of “store” is as follows: “stock of something ready to be  

  drawn upon, articles of particular kind or for special accumulated for use, supply of 

  things needed, deposit (furniture, etc.) in a warehouse for temporary keeping…” . 

●●  Neither ECA nor the regulations, except for GN292 of 28 February 2003 pertaining 

  to the identification of matters as a waste, promulgated make any reference to the 

  “storage of waste” and are silent on the matter. It is therefore clear that storage  

  cannot be construed as a disposal site within the meaning of ECA; 

●●  Due to the fact that no treatment of waste takes place at Vereeniging Works, it is  

  therefore not necessary to comment on the second part of the definition of waste.  

 

As a result of the above, AMSA is of the opinion that the storage area is currently being 

 operated lawfully. 

 

4.   Water Uses 

Pertaining to findings made by the DEA regarding the Vereeniging Works’ water related 

 operations, as also referenced to on page 2, paragraph 7 of the CER’s letter mentioned above, 

 AMSA would like to add the following comments: 

●  Certain challenges remain regarding effluent discharge at Vereeniging Works but none of 

the water uses conducted at Vereeniging Works as referred to by DEA, are currently 

conducted unlawfully; 

● The aforementioned water uses are regarded as “existing lawful water uses”  as defined in 

terms of Part 3 of the National Water Act, 36 of 1998 (“NWA”). Due to the fact that the 

water uses were authorized in terms of the previous Water Act, 54 of 1956 which was 

subsequently repealed by the NWA and which water uses have taken place during a 

period of two years immediately before the commencement date of the NWA, the water 

uses currently remain lawful in terms of the NWA.   

 

The aforementioned findings made by the DEA are specifically highlighted in this response to indicate the 

problems and misunderstandings with regard to mainly the transitional arrangements contained in the 

various environmental related enactments. Most of the findings made by the DEA that relate to 

unauthorised activities throughout the group stems from the different interpretations of the transitional 

arrangements and the rules relating to the interpretation of statutes in terms of the South African law. In 
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many cases, the required background information like commencement dates also plays a very important 

role to ascertain the legal status of activities. More details regarding AMSA’s viewpoint on the alleged 

unlawful activities can be obtained in the response dated the 5
th
 of December 2014 addressed to the DEA 

and of which a copy was also provided to the CER in view of the SCA judgment dated the 26
th
 of 

November 2014. 

AMSA would once again like to reiterate its commitment to excellence in environmental performance, 

compliance and disclosure. This means an on-going focus on continuous improvement especially with 

compliance - which does remain a challenge with regard to authorisation conditions. Where there are 

problems, the relevant authorities are informed in terms of the authorisations/permits/licenses and AMSA is 

transparent in this regard.  

In addressing environmental issues, the combined effort and co-operation of all stakeholders is required to 

ensure a balance between sustainable development and an environment that is not harmful and protected   

for the benefit of present and future generations, as envisaged in the Constitution of the Republic of South 

Africa, 1996. 

AMSA appreciates the interest shown by the CER in its operations and trusts that this response will 

address the concerns relating to the issues raised. You are more than welcome to make further contact 

with us to discuss these matters further. 

 

Yours faithfully 

 

 

 

Paul O’Flaherty 

Chief Executive Officer 

   

 

 


