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17 October 2016 
  
Dear Mr Brown  
 
Centre for Environmental Rights’ baseline assessment of corporate environmental compliance 
 
1. The Centre for Environmental Rights (CER) is a non-profit company and law clinic based in Cape Town. The 

CER’s vision is a South Africa where every person’s Constitutional right to an environment that is not harmful 
to health or well-being, and to have the environment protected for future generations, is fully realised. Our 
mission is to advance the realisation of environmental rights as guaranteed in the South African Constitution 
by providing support and legal representation to civil society organisations and communities who wish to 
protect their environmental rights, and by engaging in legal research, advocacy and litigation to achieve 
strategic change. 
 

2. In September 2015, the CER released an online report called Full Disclosure: The Truth about Corporate 
Environmental Compliance in South Africa. 1  The report contained the findings of the CER’s baseline 
assessment of 20 listed South African companies with significant environmental impacts that had regularly 
appeared on the JSE’s Socially Responsible Investment Index. The purpose of the assessment was to ascertain 
the extent of compliance by these companies with environmental laws, as well as the extent to which non-
compliance with environmental laws was disclosed by these companies to their shareholders. The period 
covered by the assessment was 2008 to 2014. 
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3. All of the information used in the assessment was publicly available. We studied, where applicable, the 

Department of Environmental Affairs’ National Environmental Compliance and Enforcement Reports 
(NECERs), the annual reports of the companies assessed, academic studies, media reports and various other 
sources of publicly available information.  

 
4. The CER is now in the process of updating and expanding Full Disclosure. As part of this process, we have 

conducted baseline assessments, using the same methodology described above, of a further ten listed South 
African companies with significant environmental impacts, over the period 2011 - 2016. Coal of Africa Limited 
(CoAL) is one of the companies that we assessed.  

 
5. We will publish the results of our assessment online. Before we do so, we write to you to afford you an 

opportunity to respond to our findings (attached to this letter), and to provide us with additional information 
should you deem this relevant.  

 
6. This letter will be published together with our assessment, as will your response to this letter, provided we 

receive your response before 4 November 2016.  
 

7. As you are no doubt aware, the CER was one of two public interest law clinics representing the “Save 
Mapungubwe Coalition”, which opposed the development of the Vele Colliery in 2010.  

 
8. CoAL’s annual reports refer to the multiple environmental non-compliances at the Vele Colliery in a confusing 

manner which could be viewed as misleading in relation to the company’s environmental compliance record.  
 

9. In CoAL’s 2010 Integrated Report, the company refers to environmental authorisations which had been 
refused by the Department of Environmental Affairs, and states that “…the Company has not undertaken any 
activities for which authority has not been granted”2. On the same page of this report, CoAL subsequently 
states that “CoAL has adhered to the Pre-Compliance Notice issued by the DEA and is in the process of 
submitting rectification applications in terms of section 24G of NEMA to continue with the activities”. Section 
24G applications are only applicable in circumstances where listed activities have been commenced without 
authorisation. Such commencement without authorisation is also a criminal offence. CoAL’s statements in this 
report that it had not undertaken any unauthorised activities are therefore incorrect.  

 

10. CoAL also failed to disclose that a criminal investigation had been instigated into 32 offences (contraventions 
of NEMA, NEMWA and the National Water Act) allegedly committed by the company.  

 
11. The references in the 2010 report to CoAL’s application for an IWUL are similarly confusing. The report states 

that the company “still awaits approval of its application for an IWUL for the Vele Colliery … which is required 
before the Company can commence any mining or processing activities at the Vele Colliery. However, the 
IWUL is not required for the development activities that have been carried out to date.” In the next sentence, 
the report states that the company “has also applied to DWAF regarding the directive requesting the cessation 
of related specific activities pending the issue of the IWUL”. This indicates that CoAL had in fact been carrying 
out activities which it should not have been carrying out without an IWUL, rendering the statement that the 
licence “is not required for the development activities that have been carried out to date” incorrect.  

 
12. CoAL’s 2011 Integrated Report states that “[t]he Compliance Notice was lifted by the DEA on 5 July 2011 and 

authorisation was granted to commence operations”. This again is a misleading statement, which fails to 
disclose that authorisation was granted in terms of section 24G on condition of the payment of a R9 250 000 
fine. The fact that a fine was paid, and the amount of this fine, is not disclosed.  

 

                                                 
2
 Coal of Africa Limited Integrated Report 2010 at p9.  
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13. CoAL’s 2012 Integrated Report states that an application for an IWUL for the Mooiplaats Colliery was 
submitted in May 2010, and that “[t]he Company follows up on this regularly and according to the DWA the 
licence is currently with the Reserve Determination Department, which indicates that it is in the final stages”. 
It is unclear from this statement whether Mooiplaats was therefore operating without the required water use 
licence. It appears, however, from the publicly available responses of the Minister of Water and 
Environmental Affairs to parliamentary questions, that this was in fact the case.3 
 

14. CoAL’s 2013 Integrated Report states, in relation to the Mooiplaats operation:  
 
“Regular interaction with local and provincial government on regulatory and compliance issues are held 
resulting in the positive record of decisions obtained for the Integrated Water Use Licence … and the Section 
24G. The settlement of the criminal prosecution relating to alleged offences dating back to 2010 was the result 
of extensive collaboration and co-operation between CoAL and all the regulatory authorities, namely, 
Department of Mineral Resources, the Department of Water Affairs (DWA), and Mpumalanga Department of 
Environment and Tourism (MDEDET).”4 
 

15. This appears to be the first mention of this criminal prosecution in CoAL’s annual reports. No further details 
are provided on the nature of these “alleged offences”, or on the settlement agreement. A settlement 
agreement in a criminal prosecution presumably refers to a plea and sentence agreement, in other words, to 
an agreement on CoAL’s part to plead guilty to the offence(s) in exchange for a reduced penalty. It is therefore 
misleading to refer to the settlement of a criminal case as being the result of “extensive collaboration and co-
operation between CoAL and all the regulatory authorities”.  
 

16. In addition, CoAL again makes reference to a “Section 24G” without making it clear that such an application is 
only necessary in circumstances where the company has unlawfully commenced with listed activities. This 
reference in the 2013 Integrated Report is the first time that CoAL discloses in its company reports that a 
section 24G application was made in relation to the Mooiplaats Colliery. The reports fail to disclose that in 
October 2010 a pre-compliance notice in terms of section 31L of NEMA was issued to CoAL’s subsidiary, 
Langcarel (Pty) Ltd, by the Mpumalanga Department of Economic Development, Environment and Tourism. 
The notice was issued for various non-compliances at the Mooiplaats Colliery, including “storage of coal 
stockpiles, operation of a coal beneficiation plant, mining activities in a wetland, absence of a pollution control 
dam, construction of an access road and unauthorised waste disposal as well as explosives storage.”5  

 

17. CoAL’s 2014 Integrated Report states, in relation to the Vele Colliery, that the Colliery “was granted an EA for 
Section 24G on 5 July and 31 October 2011 respectively”. Again, this language is misleading, as it creates the 
impression that “an EA for section 24G” is an ordinary authorisation, rather than one which is only required in 
circumstances where activities have commenced unlawfully.  

 

18. CoAL’s annual reports state that both its Vele Colliery and its Mooiplaats Colliery are under “care and 
maintenance”. The Regulations Pertaining to the Financial Provision for Prospecting, Exploration, Mining or 
Production Operations6 under NEMA classify temporary “care and maintenance” as a formal legal status with 
strict requirements. They require the holder of a right or permit to apply to the Minister to be placed under 
care and maintenance and for the rights holder to have a detailed care and maintenance plan. In addition, 
they provide that an operation may not be under care and maintenance for a period longer than five years.7  

                                                 
3
 See https://www.dwa.gov.za/communications/Q&A/2011/NA%20Q%203327.pdf.  

4
 Coal of Africa Limited Integrated Report 2013, at p18. 

5
 http://www.iol.co.za/business/news/cessation-directive-hits-coal-of-africa-723846.  

6
 Regulations Pertaining to the Financial Provision for Prospecting, Exploration, Mining or Production Operations, November 

2015, available at: http://www.gov.za/sites/www.gov.za/files/39425_rg10526_gon1147.pdf. 
7
 Regulation 16 of the Regulations Pertaining to the Financial Provision for Prospecting, Exploration, Mining or Production 

Operations, November 2015.  
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What steps has CoAL taken since the commencement of these regulations to ensure that it is in compliance 
with these requirements?  

 

We look forward to hearing from you.  
 
Yours faithfully 
 
CENTRE FOR ENVIRONMENTAL RIGHTS 
 
per: 

 
 
Tracey Davies 
Programme Head: Corporate Accountability & Transparency 
tdavies@cer.org.za 

 

 


