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14 October 2016 
 
  
Dear Mr Nagle 
 
Centre for Environmental Rights’ baseline assessment of corporate environmental compliance 
 
1. The Centre for Environmental Rights (CER) is a non-profit company and law clinic based in Cape Town. The 

CER’s vision is a South Africa where every person’s Constitutional right to an environment that is not harmful 
to health or well-being, and to have the environment protected for future generations, is fully realised. Our 
mission is to advance the realisation of environmental rights as guaranteed in the South African Constitution 
by providing support and legal representation to civil society organisations and communities who wish to 
protect their environmental rights, and by engaging in legal research, advocacy and litigation to achieve 
strategic change. 
 

2. In September 2015, the CER released an online report called Full Disclosure: The Truth about Corporate 
Environmental Compliance in South Africa.1  The report contained the findings of the CER’s baseline 
assessment of 20 listed South African companies with significant environmental impacts that had regularly 
appeared on the JSE’s Socially Responsible Investment Index. The purpose of the assessment was to ascertain 
the extent of compliance by these companies with environmental laws, as well as the extent to which non-
compliance with environmental laws was disclosed by these companies to their shareholders. The period 
covered by the assessment was 2008 to 2014. 

 

3. All of the information used in the assessment was publicly available. We studied, where applicable, the 
Department of Environmental Affairs’ National Environmental Compliance and Enforcement Reports 
(NECERs), the annual reports of the companies assessed, academic studies, media reports and various other 
sources of publicly available information.  

                                                 
1
 http://cer.org.za/full-disclosure.  
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4. The CER is now in the process of updating and expanding Full Disclosure. As part of this process, we have 
conducted baseline assessments, using the same methodology described above, of a further ten listed South 
African companies with significant environmental impacts, over the period 2011 - 2016. Glencore plc is one of 
the companies that we assessed. Given that Glencore merged with Xstrata plc in 2013, the environmental 
record of Xstrata in South Africa in 2011 and 2012 has also been assessed.  

 
5. We will publish the results of our assessment online. Before we do so, we write to you to afford you an 

opportunity to respond to our findings (attached to this letter), and to provide us with additional information 
should you deem this relevant.  

 

6. This letter will be published together with our research results, as will your response to this letter, provided 
we receive your response before 4 November 2016.  

 

7. The NECERs show that Environmental Management Inspectors (EMIs) conducted inspections at the 
Wonderkop and Lion smelters in 2008 and 2011. The 2008 inspection found 38 non-compliances with 
environmental laws and permits at the Wonderkop smelter. A follow-up inspection in August 2011 resulted in 
further findings of non-compliance, including the facility’s non-compliance with the conditions of its water use 
licence and its atmospheric emission licence, significant air pollution and poor waste management. It is 
reported in the NECERs that the EMIs developed an enforcement strategy based on the findings of this 
inspection. The latest update in the 2014/2015 NECER in respect of this enforcement strategy is that:  

 

“In addition to the administrative enforcement activities that are taking place in relation to this facility, the 
criminal investigation has been finalised and a case docket has been referred to the DPP North West for 
decision.”2 

 

8. An inspection at the Lion smelter in November 2014 also revealed several instances of non-compliance with 
environmental laws and permits, including the facility’s non-compliance with the conditions of its atmospheric 
emission licence, environmental authorisation, waste management licence, and water use licence, potential 
groundwater contamination, and poor waste management.  
 

9. None of the Xstrata or Glencore annual or sustainability reports between 2011 and 2015 disclose these 
findings of non-compliance. Similarly, no mention is made of the criminal investigation into the operations at 
the Wonderkop smelter.   

 

10. Over the period assessed, Glencore includes the following statement in each annual report:  
 

“Glencore’s operations are subject to various environmental laws and regulations. Glencore is in material 
compliance with those laws and regulations.” 

 
11. Compliance with all applicable environmental laws and regulations is mandatory for lawful operation. 

“Material compliance” with laws and regulations means, in effect, that there is non-compliance with those 
laws and regulations.  
 

12. The annual reports of both Xtrata and Glencore report on the number and level of seriousness of 
“environmental incidents”. While this information is important, it is not the same as the number and 
seriousness of instances of environmental non-compliance. Failing to disclose non-compliance findings, non-
monetary sanctions and criminal investigations means that shareholders are provided with an incomplete 
picture of the environmental impacts and compliance record of the company’s operations.  

                                                 
2
 National Environmental Compliance and Enforcement Report 2014/15, at p46. 
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13. Furthermore, the classification system used for environmental incidents in 2013 is different to that used in 
2011 and 2012. It changes again in 2014. These changes make it difficult to compare the number and 
seriousness of environmental incidents from year to year.  

 

14. Glencore’s 2013 Sustainability Report refers to 4,592 environmental incidents reported at the company’s 
industrial operations.3 48 of these “were additionally classified as high potential risk incidents (HPRIs), i.e. 
incidents that could have resulted in a serious environmental incident”. Despite the CEO’s statement, in the 
same report, that “[w]e are making great efforts to increase transparency around HPRIs”4, no detail as to the 
nature of these incidents is provided at all. While the 2014 and 2015 Sustainability Reports state that “[w]e 
also report and record high potential risk incidents”5, no indication is given in these reports as to whether any 
such incidents occurred during the year under review.  

 

15. Glencore’s 2014 Annual Report states that “[d]uring 2014, our operations did not record any environmental 
incidents that were classed as major or catastrophic”.6 The 2014 Sustainability Report, however, states that 
there were “3,181 environmental incidents and spills in 2014”, and that these incidents were “those in 
categories 3, 4 [major] and 5 [catastrophic].” These two statements appear to contradict each other.  
 

We look forward to hearing from you.  

 
Yours faithfully 
CENTRE FOR ENVIRONMENTAL RIGHTS 
per: 
 

 
 
 
Tracey Davies 
Programme Head: Corporate Accountability & Transparency 
tdavies@cer.org.za 

                                                 
3
 Glencore Sustainability Report 2013, p50. 

4
 Glencore Sustainability Report 2013, p3.  

5
 Glencore Sustainability Report 2014, p60 and 2015, p54.  

6
 Glencore Annual Report 2014, p18.  


